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IRVING, J., FOR THE COURT:

1.  Woodard E. Moody, Jr. hired Cheryl Kay Robertson to do some wadlpapering for him. While
wallpapering, Robertsonfdl off aladder whichMoody had provided for her to use during the walpapering
job. Theresafter, she filed a negligence actionagaing Moody, aleging that she suffered injuries as aresult
of hisfalure to provide her with a safe working area and equipment to do the walpapering job. Moody

filed an answer and a motion to dismiss which was converted into



amotion for summary judgment. In both his answer and motionto dismiss, M oody pleaded the statute of
limitations as a bar to Robertson’s suit.
92. Thedrcuit court granted summary judgment on Moody’ s behdf, and Robertson now appeds,
aleging that the grant of summary judgment was improper for two reasons. First, Moody failed to raise
the datute of limitations as an affirmative defense as required by Rules 8 and 12 of the Mississppi Rules
of Civil Procedure. Second, M oody was equitably estopped fromraisng the statute of limitations because
of the actions of his agent, State Farm Insurance Company, in mideading Robertson not to file suit.
3. We find no error in the decison of the circuit court; therefore, we affirm.

FACTS
14. OnAugust 31, 1999, while Robertson was doing some walpapering for Moody, she dipped and
fell off aladder provided to her by Moody. At thetime of the accident, Moody had an insurance policy
with State Farm Insurance Company. State Farm was promptly notified of Robertson’s clam. In an
October 17, 1999 correspondence to Robertson, State Farm notified her that it found no negligence on
the part of itsinsured, Moody, but that it would pay $1,000 in medical coverage regardless of negligence.
5. Following the October 17 letter, a series of |etters were sent between Robertson’s attorney and
State Farm.  On February 4, 2000, State Farm contacted Robertson’s attorney in regard to obtaining
medica information. On January 4, 2001, State Farm again contacted Robertson’s atorney. Thistime
it sought a statement of facts from Robertson and dl medica documents relating to Robertson’sinjuries.
On April 17, 2001, Robertson’ s atorney provided State Farmwith Robertson’s stlatement and informed
State Farmthat al medical daims and bills had been provided. On April 19, 2001, State Farm confirmed
receipt of Robertson’ s satement but denied recei pt of any medica records or hills. On October 26, 2001,

Robertson’s attorney again forwarded medical bills and medicd recordsto State Farm.



T6. OnJanuary 16, 2002, State Farm paid Robertson $1,000 but stated that it was ill evaduating the
liability of the dam and requested a recorded statement from Robertson.  On January 23, 2002,
Robertson’s attorney notified State Farm that Robertson agreed to make a recorded statement, and on
January 31, 2002, State Farmtook arecorded statement fromRobertson. OnJune 13, 2002, State Farm
notified Robertson’s attorney that they were dill in the process of completing their evaluation of ligbility.
17. On August 27, 2002, Robertson’ sattorney contacted State Farm regarding the determination of
liability. State Farm’s response was dated August 29, 2002, and was received by Robertson’s attorney
on August 31, 2002. InitsAugust 29, 2002 letter, State Farm informed Robertson’s attorney that it did
not find any liability on the part of itsinsured. Robertson filed her complaint against Moody on October
30, 2002.
STANDARD OF REVIEW

118. Thelaw iswdl settled withregard to the grant or denid of summary judgment. Summeary judgment
isproper “if the pleadings, depositions, answers to interrogatories and admissons onfile, together withthe
afidavits, if any show that thereis no genuine issue as to any materid fact and that the moving party is
entitled to judgment asamatter of law.” M. R. C .P. 56 (c). “All that isrequired of an opposing party to
urvive amotionfor summaryjudgment isto establishagenuine issue of materia fact by the means avallable
under the rule” Lowery v. Guaranty Bank and Trust Co., 592 So.2d 79, 81 (Miss. 1991) (citing
Galloway v. TravelersIns. Co, 515 So0.2d 678, 682 (Miss. 1987)).

T9. This Court conducts a de novo standard of review of orders granting summary judgment and
looksat dl the evidence beforeit, viewing the evidenceinthe light most favorable to the non-moving party.

Russdll v. Orr, 700 So. 2d 619, 622 (1 8) (Miss. 1997).



ANALYSISAND DISCUSSION OF THE ISSUES

110. Robertson first arguesthat it was improper for Moody to raise the dfirmative defense of statute
of limitations by motion for summary judgment. Robertson contends that Rule 8(c) clearly setsforth that
the defense of statute of limitationsis an firmative defense whichmust be set forthinresponsive pleadings.
Robertson also contends that Rule 12(b) requires every defense to be asserted in responsive pleadings,
except the seven which may be made by mation, and the statute of limitations defense is not one of the
seven defenses which may be made by mation.
111. Robertson maintainsthat the question of whether or not asuit isbarred by the statute of limitations
is a question for thejury. In support of this agument Robertson cites Smith v. Sanders, 485 So.
2d 1051 (Miss. 1986).
f12. Robertson’'s interpretation of Smith is incorrect. In Smith, the Mississippi Supreme Court
recognized that the Satute of limitations defense is proper for summary judgment.

Occasondly the question of whether the auit is barred by the satute of limitations is a

question of fact for the jury; however, as with other putative fact questions, the question

may be taken away from the jury if reasonable mindscould not differ asto the conclusion.

See Gulfport Fertilizer Co., 114 Miss. at 258-59, 75 So. at 113-14. Consgtent with

the Missssippi Rules of Civil Procedure, we are of the opinion that the question of the

running of the statute of limitations to bar an action may aso be the subject of a summary

judgment if there exists no genuine issues of materid fact concerning the question.
Smith, 485 So.2d at 1053.
We find that the defense of Satute of limitations is proper for summary judgment. Moreover, contrary to

Robertson’ s assertion, the record reveds that Moody did plead the statute of limitationsin his answer to

her complaint. Thisissueiswithout merit.



113. Robertson next argues that Moody is equitably estopped from raising the statute of limitations
defense because of the actions of Moody’ s insurance carrier, State Farm, in mideading Robertson not to
file quit.

114. TheMissssppi Supreme Court has held that the elements of equitable estoppd are as follows:
Conduct and acts, language or slence, amounting to a representation or concedment of
materid facts, with knowledge or imputed knowledge of such facts, with the intent that
representationor slence, or concealment be relied upon, with the other party's ignorance
of the true facts, and rdlianceto his damage uponthe representation or silence. The burden
of egtablishing the dements of an estoppel is on the party asserting the estoppel. The
existence of the el ements of an estoppel must be established by the preponderance of the
evidence.

Mississippi Department of Public Safetyv. Stringer, 748 So. 2d 662, 665 (112) (Miss. 1999) (quoting

Chapman v. Chapman, 473 So. 2d 467, 470 (Miss. 1985)).

115.  Robertson, dtinglzardv. Mikell, 173 Miss. 770, 163 So. 498 (1935) and Ezell v. Williams 724

S0.2d 396 (Miss. 1998), mantains that the doctrine of estoppe can be applied to bar a defendant from

rasng the statute of limitations as a defense where the defendant’ s actions lulled the plaintiff into not filing
auit. Robertson then listsfour examplesof how Moody’s insurer, State Farm, alegedly midead her to
refrain from exercigng her right to sue. First, Robertson notes that she received two letters from State

Farm dated October 17, 1999. Inthefirst letter, State Farminformed Robertsontheat it needed to talk to
her about her clam. In the second letter, State Farm informed Robertsonthat it found no negligence but
offered medical payments. Robertson points out that there would be no need to contact her about her
dam if there had already been a determination of no negligence.  Second, State Farm contacted

Robertson’s attorney on three separate occasons over a period of two years to obtain additiona

information. Third, State Farm assured Robertson’ sattorney inlettersdated January 16, 2002, and June



13,2002, that theclamwasdtill being evduated. Lagly, State Farm sent aletter denying liability two days
prior to the date of the running of the statute of limitations.

116. Moody countersthat itsinsurer, State Farm, initsOctober 17, 1999 correspondenceto Robertson
whichclearly denied any negligenceonthe part of itsinsured, Moody. Moody contendsthat the two cases,
|zard and Ezell, are distinguishable from the ingtant case and are not applicable.

17.  Inlzard, the court found that estoppel applied to dlow aforeclosure sde to proceed, even though
the statute of limitations had expired, where the debtor had promised if foreclosure was not ingtituted he
would renew the promissory note. 1zard, 173 Missat 771-72, 163 So. at 499-500.

118. InEzell, the court found that estoppel applied to toll the statute of limitations on a suit on a
promissory note becauise the debtor promised he would pay if the creditor would hold off on filing suit.
Ezdll, 724 So. 2d at 398 (118).

119. However, in this case, unlike 1zard and Ezell, there were no promises made by State Farm to
Robertson which would have induced Robertsonnot to timely exercise her right to sue. State Farm iniits
October 17, 1999 |etter to Robertson clearly stated that it found no negligence on the part of itsinsured,
Woodard E. Moody, J. State Farm did not retreat from this postioninany other correspondence, and
there is nothing in the record which suggests that State Farm made any statement that it would pay the
clam. Neither did State Farm ever request that suit not befiled. We find that there has been no conduct
of bad faith by State Farm which would estop Moody from claming the statute of limitations defense.
120. Furthermore, the Missssppi Supreme Court has held that good faith negotiations or
correspondence between an insurance company and a damant done do not tall or wave a statute of
limitations. Sringer, 748 So. 2d 662, 667 (1120) (Miss. 1999). Thus, the correspondence between State

Farmand Robertson’ sattorney cannot be interpreted to meanthat State Farm changed itspositionor that



State Farmwaived the statue of limitations. Robertson has dso failed to offer areason for why shewaited
two months to file her suit when she knew that the statute of limitations expired on August 31, 2002.
Accordingly, we find that Robertson has failed to prove the dements of equitable estoppe by a
preponderance of the evidence.

121. THEJUDGMENT OF THEWINSTON COUNTY CIRCUIT COURT ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



